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Two Realistic Possibilities

1. Limited injunction

2. Full injunction
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Pregnant and 
Parenting 
Students
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Where Are We? Where 
Are We Heading?
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Title IX: Complainant Litigation

1. 2020 regulations 

2. Impact of Cummings 
v. Premier Rehab 
Kellerdecision
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SEC v. Jarkesy (June 27, 2024)
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34 C.F.R. § 106.37(c)(1)
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34 C.F.R. § 106.41(c)
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34 C.F.R. § 106.54
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Return to 106.37

Paragraph (c) sets forth the
proportionality requirement for
athletic scholarships. If paragraph(a)
requiresproportionality for all forms
of financialassistance,why set out a
separate paragraph, specifically
requiring proportionality for athletic
scholarships?
The separate paragraphfor athletic
scholarships indicates different
treatment for scholarships as
comparedto other forms of financial
assistance.
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Informal Resolution

1. An optional institutional alternative 
(should, when, how, & by whom)

2. Guidance paperwork (how does process 
work & consequences of participating in 
the process)

3. Voluntary for both sides (how to assess & 
demonstrate)
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Personal Preference for 
Process Steps

1. Pre-mediation: Send an introductory 
communication where I discuss process, begin 
scheduling meetings, invite process questions

2. Meet with complainant (listen primarily & get a 
sense of remedies sought)

3. Meet with respondent (listen primarily & get a 
sense of willingness to address harm)

4. Reiterate to both freedom to end the process

5. Assess and plot next steps (party objectives & 
possible agreement)
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Hypothetical 

1. What are some follow-up questions you may have 
for Complainant?

2. Respondent?

3. Are you willing to persuade Respondent to move 
off position?

4. If so, how?















Agreement
1. Explanation/background regarding formal 

complaint, allegations, and implicated polic(ies)

2. Notice that this is lieu of a formal finding of a 
violation or no violation of policy (emphasizing 
voluntariness)

3. Description of what has been agreed upon

4. What will occur moving forward including 
violations of informal resolution agreement

5. Future allegations of misconduct against 
respondent arising out of same facts as underlying 
complaint (reopening result?)
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Pre -Hearing

A. Conflicts?

B. Concerns?

C. Parties should fully understand the process!

D. Framing the material issues. What are the issues which 
should be the focus of the hearing? Stipulations?

E. Framing the logistical challenges. What are the practical 
problems the hearing officer will need to navigate through?

F. Doubling down on supportive measures
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Opening the Hearing: Setting the 
Tone

1. Discussstandard of
review

2. Welcomequestions

3. Afford parties 
opportunity to
identify any concerns

4. Breaksasneeded

5. Affirm notice

6. Discusspurposeof 
hearing

7. Explain ground rules*

8. Discussrolesof

9. Participants













Seven Factors to Consider
1. Compareverifiablefactsto witnessstatements.

2. Aretheremajor inconsistenciesin testimony?

3. Doneutral witnessescorroborateor contradict?

4. Arethere documentssuch asdiaries,calendarentries,
journals, notesor lettersdescribing the incidents?

5. What havewitnessestold others?

6. Doanyof the witnesseshaveamotivation to lie,
exaggerateor distort information?

7. Is testimony inherentlyimplausible?


