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Two Realistic Possibilities

1. Limited injunction
2. Full injunction
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CONCLUSION

Based on the foregoing review, the Court GRANTS Plainuffs” Motion IN PART.
Pending final resolution of this case, Defendants are therefore ENJOINED from implementing,
enacting, enforcing, or taking any action in any manner to enforce the Final Rule
Nondiscrimination on the Basis of Sex in Education Programs or Activities Receving Federal
Financial Assistance, 89 Fed Reg, 33 474 (Apr. 29, 2024), which is scheduled to 1ake effect on
August 1, 2024 This prelinunary injunction 1s himited to Plaintiffs Daniel A. Bonevac, John
Hatfield, and the State of Texas.

It 15 FURTHER ORDERED that no secunity is reguired to be posted by Texas or
individual Plaintiffs under Federal Rule of Civil Procedure 65,

S0 ORDERED.

July 11, 2024 W

TTHEW J. KACSMARYK
UNITED STATES DISTRICT JUDGE
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With respect 1o Carroll ISD's request to stay the Final Rule®s Awgust 1, 2024 effective date
under 5 LIL.5.C. § 705, the Court DEFERS ruling on this issue pending further bnieling. Although
similar in many respects, lechmcal dilterences exist between the equitnble remedy of an impanction
and the statutory remedy of a stay or vacatur. Dote Migg, P vhip v, US Dep ¥ of Lab. 45 F Ath

846, B5% (5th Cir. 2022) (“Unlike an injusction, which merely blocks enforcement, vacatur

unwinds the challenged agency action.™) (citation omitted)). Fecenl guwidance from the Filth
Carcust mdicates that a stay parsaant 1o § 705 cannad be limited o specilic parbves because it 1s
mherently universal in chamcter. See Career Cofis, 98 F.dth at 255 (emphasazing that a stay under
§ 705 is "m0t party-restricted” and “Timit[ing] amy relief o the named partics . . . dofes] not hold
water™1. ™ The partes disagreed on this pomt dunng the July 8, 2024 heanng * Therefore, the
Court ORDERS cross-supplemental bneling on the following topics:

1. 'Whether a stay. like a vacatur, 15 the dedfault remedy st the prelimmary stage of an APA
challemge 10 agency acivon;

2. Whether a stay under 5 UL.5.C. § 705 exclamvely contemplates a universal scope or
could also allows bor party-specific reliet;

3. Whether complete relief to Carmaoll IS 15 possible watbout a 5 U.S.C. § 705 stay given
that its students may travel oul of state lor school-sponsored achivibies and 1he comcem
regarding pnvake lawsuiis nol covered by the injunction: and

4. Whether non-party limitalsons aon the scope of a 5 US.C. § 705 stay, such ax only
slaymng certain provisions, 15 approprale m ks case.
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(= storage.courtlistener.com v @

plays out in courts across the country. Under 5 U.S.C. § 705 ,%ongress gave DoE the authority to
postpone the effective date of the Final Rule pending judicial review. Maybe DoE should use that
authority.
III.  Conclusion

Defendants’ motion for a partial stay pending appeal (Doc. 59) and Plaintiffs’ motion to
revise stay (Doc. 62) are DENIED FOR LACK OF JURISDICTION. The court clarifies that
Defendants are enjoined from enforcing the Final Rule against Kansas, Alaska, Utah, Wyoming,
K.R.’s school, the schools attended by the current and prospective members of Young America’s
Foundation or Female Athletes United, as well as the schools attended by the children of the
current and prospective members of Moms for Liberty‘

As a result of the ruling herein, Moms for Liberty is granted until July 26, 2024, to file a









Figure: 13 TAC §3.19(f)(2)

Potential Annual Penalties under TEC Chapter 51, Subchapter E-2

Statute and Rule

Lnstituﬁunal Failure to Maintain

Potential Annual Penalty

|§51.25?:a}l: §3.18

retaliatil:rn Prohibited

WViolations ubstantial Compliance Related to

Tex. Educ. Code [Reporting Required for Certain Incidents 560,000
1§51.2532- 635

Tex. Educ. Code Administrative Reporting Requirements 52,000 per day
|§51.253; 636

Tex. Educ. Code Failure to Report or False Report 530,000
1§51.255(c); §3.8 {Termination)

Tex. Educ. Code Confidentiality 560,000
1§51.256; §3.17

Tex. Educ. Code 530,000

Potential Annual Penalties under TEC Chapter 51, Subchapter E-3

Tex. Educ. Code Memoranda of Understanding Required 55,000
§51.289: §3.13

Tex. Educ. Code Responsible and Confidential Employee; 530,000
951.290; §53.14, 3.15  Student Advocate

Tex. Educ. Code Confidentiality 560,000
§51.291; §3.17

Tex. Educ. Code Equal Access 55,000

§51.293; §3.16

l§51.288; §3.12

Statute and Rule Institutional Failure to Maintain Potential Annual Penalty
Violations Substantial Compliance Related to

Tex. Educ. Code Policy Requirements 55,000
1§51.282; §3.4

Tex. Educ. Code Policy Accessibility 55, 000
[§51.282; 63.4

Tex. Educ. Code Policy Orientation for Students o5, 000
§51.282; 63.4

Tex. Educ. Code Outreach Program for Students and 55,000
1§51.282: §3.4 Employees

Tex. Educ. Code Policy Review 55,000
[451.282; §3.4

Tex. Educ. Code Electronic Reporting Cption 55, 000
[§51.283; 63.7

Tex. Educ. Code wmnesty for Students Reporting Certain 530,000
1§51.284; §3.5(2) fIncidents

Tex. Educ. Code Wictim Reguest Mot to Investigate 55,000
|451.285; §3.19

Tex. Educ. Code Disciplinary Process for Certain 530,000
1§51.286; §3.10 Wiolations

Tex. Educ. Code Student Withdrawal or Graduation 530,000
1§51.287; §53.11, 3.30  Pending Disciplinary Charges

Tex. Educ. Code Traumia Informed Investigation Training 55,000
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Title IX: Complainant Litigation

1. 2020 regulations

2. Impact ofCummings
v. Premier Rehab
Kellerdecision
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Arizona RB Orlando Bradford
Arrested: Latest Details, Comments
and Reaction

SCOTTPOLACEK X
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@ June 24, 2024

OCR Chides Lafayette College for Dismissing Anti-
Israel Posts as ‘Free Speech Issue’

The latest Title VI resolution agreement sheds light on how colleges are being asked to
handle complaints about online speech. First Amendment advocates are concerned
about the implications.
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE FOR CIVIL RIGHTS

Fact Sheet: Harassment based on Race, Color, or National Origin on School Campuses
July 2, 2024

Where Can Harassing Conduct Occur?

Harassing conduct may occur in many different contexts and locations, including classrooms (including virtual
classes), residence halls, hallways, cafeterias, school buses, playgrounds, athletic fields, locker rooms,
bathrooms, on the internet, and on social networking sites and apps.

What Must a School Do to Address a Hostile Environment based on Race, Color or National Origin?

To redress a hostile environment based on race, color, or national origin, a school has a legal duty to take

prompt and effective steps that are reasonably calculated to: (1) end the harassment, (2) eliminate any hostile
environment and its effects, and (3) prevent the harassment from recurring. "

OCR interprets Title VI and its implementing regulations consistent with free speech and other rights protected
under the First Amendment to the U.S. Constitution. Nothing in Title VI or regulations implementing it

requires or authorizes a school to restrict any rights otherwise protected by the First Amendment. Neither Title

V1 nor its implementing regulations require schools to enact or enforce codes that punish the exercise of such
rights. !
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SEC v. Jarkesy (June 27, 2024)

The first question in the case is whether the claim that the SEC brought against hedge fund founder
and investment adviser George Jarkesy — seeking penalties for misleading statements he made to
investors —is a “suit at common law” to which the Seventh Amendment applies. After all, like most
administrative claims, it rests on a federal statute, not the common law, and it requires the agency to
establish facts that do not match any cause of action known to the common law in 1791 (when the
states ratified the Seventh Amendment). Roberts explained, though, that the “right is not limited to the
‘common-law forms of action recognized’ when the Seventh Amendment was ratified,” but rather
extends to any “statutory claim if the claim is ‘legal in nature.”™

Here, it “is all but dispositive [that] the SEC seeks civil penalties, a form of monetary relief, [because]
money damages are the prototypical common law remedy.” In particular, he explained that “only
courts of law issued monetary penalties to ‘punish culpable individuals,” which means that “civil
penalties are a type of remedy at common law that could only be enforced in courts of law.” Most
importantly here, because “the SEC is not obligated to return any money to victims,” its civil penalties
by definition “are designed to punish and deter, not to compensate.” That "effectively decides that ... a
defendant would be entitled to a jury on these claims.”
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As the Civil Rights Division of the Justice Department noted duning
en banc oral argument in this case, if “a law firm is having a lunch to do CLEs
and you have a policy that says we re only going to invite women but not men
to this CLE lunch, that's of course actionable, and that’s of course a term,
condition, or privilege of employment™ under Title VII. Audio of Oral Arg.
23:00-23:29. The Justice Department agreed that “a lot of law firms do

that.” Jd. at 25:35. It also noted that “work assignments . . . happening on
the basis of race™ are hkewise actionable under Title VII. fd. at 27:12-20.
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

Faculty, Alumni, and Students
Opposed to Racial Preferences
(FASORP),

Plaintift,

Northwestern University; Hari
Osofsky, in her official capacity as dean Case No. 1:24-cv-05558
of Northwestern University School of
Law, Sarah Lawsky, Janice Nadler, and
Daniel Rodriguez, in their official
capacities as professors of law at
Northwestern University; Dheven Unni,
in his official capacity as editor in chief of
the Northwestern University Law
Review; Jazmyne Denman, in her
official capacity as senior equity and
inclusion editor of the Northwestern
University Law Review,

Defendants.

COMPLAINT

Faculty hiring at American universities is a cesspool of corruption and lawlessness.
For decades, left-wing faculty and administrators have been thumbing their noses at
federal anti-discrimination statutes and openly discriminating on account of race and
sex when appointing professors. They do this by hiring women and racial minorities
with mediocre and undistinguished records over white men who have better creden-
tials, better scholarship, and better teaching ability. This practice, long known as “af-
firmative action,” is firmly entrenched at institutions of higher learning and aggres-
sively pushed by leftist ideologues on faculty-appointments committees and in univer-

sity DEI offices. But it is prohibited by federal law, which bans universities that accept

LEGAL CULTURE CONSERVATIVE LEGAL MOVEMENT

I
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A Brief Guide to Jonathan Mitchell, the
Forrest Gump of the Conservative
Culture Wars

The lawyer who helped craft Texas'’s notorious anti-choice bounty hunter law is now

working on new cases in which he hopes to push the law even further to the right.
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NCAA DENIED APPEAL IN COLLEGE
ATHLETE EMPLOYEE CASE

<»

BY MICHAEL MCCANN 47 July 11, 2024 1:02pm f ¥ in & <+
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On third anniversary of NIL era in college
athletics, report finds explosive growth coming

Total NIL compensation earned by college athletes will grow by
more than 270 percent from 2021-22 to 2025-26, leading NIL firm
Opendorse expects.

ZACH BARNETT « JUL 1, 2024

According to them, 72.2 percent of this money goes to football players.
21.2 percent is given to men's basketball players, while baseball and
women's basketball players account for just 5.9 percent. Considering
how many football players there are compared to the other sports, it
makes sense as to why those athletes would receive more of the
money, but the disparity here is massive.

When it comes to commercial NIL dollars, it's a similar case as 76.6
percent goes to football players.
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OREGON ASKS COURT TO REJECT TITLE IX
SUIT’S NIL ‘THEORY"

% BYDANIELLIBIT ]  July8 2024 3:2épm f ¥ in & <+
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UO beach volleyball players and club rowers are suing the school for sex discrimination. A settlement
conference is set for next week.
PHOTO BY JOSEPH WEISER/ICON SPORTSWIRE VIA GETTY IMAGES
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Gut-wrenching choices, Title IX
complications face college athletics in
wake of House v. NCAA settlement

For 100 years, athletic departments have operated as 24-hour ATMs, and for every
dollar earned, they spent

@ By Brandon Marcello May 30, 2024 at 9:47 am ET » 10 min read

NCAA president seeks federal help for
'national standard' on Title IX as questions
mount with House settlement

Charlie Baker is looking to the government for "guidance" over Title IX concerns

7\;’ By John Talty Jun 24, 2024 at 12:49 pm ET = 3 min read
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34 C.F.R. §106.37(c)(1)

(c) Athletic scholarships.

(1) To the extent that a recipient awards athletic scholarships or grants-in-aid, it must provide
reasonable opportunities for such awards for members of each sex in proportion to the number of
students of each sex participating in interscholastic or intercollegiate athletics.

(2) Separate athletic scholarships or grants-in-aid for members of each sex may be provided as part of
separate athletic teams for members of each sex to the extent consistent with this paragraph and §
106.41.
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34 C.F.R. §106.41(c)

(c) Equal opportunity. A recipient which operates or sponsors interscholastic, intercollegiate, club or
intramural athletics shall provide equal athletic opportunity for members of both sexes. In determining
whether equal opportunities are available the Director will consider, among other factors:

(1) Whether the selection of sports and levels of competition effectively accommodate the interests
and abilities of members of both sexes;

(2) The provision of equipment and supplies;

(3) Scheduling of games and practice time;

(4) Travel and per diem allowance;

(5) Opportunity to receive coaching and academic tutoring;

(6) Assignment and compensation of coaches and tutors;

(7) Provision of locker rooms, practice and competitive facilities;
(8) Provision of medical and training facilities and services;

(9) Provision of housing and dining facilities and services,;

(10) Publicity.

Unequal aggregate expenditures for members of each sex or unegual expenditures for male and female
teams if a recipient operates or sponsors separate teams will not constitute noncompliance with this
section, but the Assistant Secretary may consider the failure to provide necessary funds for teams for
one sex in assessing equality of opportunity for members of each sex.
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34 C.F.R. §106.54

§ 106.54 Compensation.
A recipient shall not make or enforce any policy or practice which, on the basis of sex:

(a) Makes distinctions in rates of pay or other compensation;

(b) Results in the payment of wages to employees of one sex at a rate less than that paid to employees
of the opposite sex for equal work on jobs the performance of which requires equal skill, effort, and

responsibility, and which are performed under similar working conditions.

[45 FR 30955, May 9, 1980, as amended at 85 FR 30579, May 19, 2020]
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Equity Implications of Paying College Athletes: A Title IX
Analysis

Boston College Law Review, 2023
Elon University Law Legal Studies Research Paper Forthcoming

63 Pages - Posted: 2 Feb 2023

Andrew . Haile
Elon University School of Law

Date Written: February 2, 2023

Abstract

After fifty years of Title IX, the gap in participation rates between men and women in college athletics has closed
significantly. In 1982, women comprised only 28% of all NCAA college athletes. In 2020, they made up 44%.
Despite the progress in participation rates, a substantial gap in resources allocated to men’s and women'’s sports
continues to exist. On average, NCAA colleges spend more than twice as much on men’s sports as they do on
women's. This gap is even greater at schools in the Football Bowl Subdivision, the most elite level of college
athletics. The median FBS institution spends almost three times more on men's athletics than on women's. This
situation may get even worse if colleges are allowed to start paying their athletes, which appears a realistic
possibility in the not-too-distant future. Justice Kavanaugh's concurrence in the 2021 Supreme Court decision
MCAA v. Alston sent a strong signal that prohibitions on paying college athletes most likely violate federal
antitrust law. More recently, some states have introduced legislation that would reguire colleges to compensate
athletes in sports that generate positive net income for their schools. While this could rectify the serious inequity
of colleges making tens of millions of dollars from their athletes’ labor without those athletes being allowed to
share in the financial benefits they create, it could also widen the gap in resources colleges invest in men’s and
women's sports. With very rare exception, football and men's basketball are the only college sports that produce
more revenue than expenses. Consequently, unless Title IX requires otherwise, the difference in the amount of
money colleges invest in men's and women's sports could grow significantly if those colleges are allowed to
compensate male athletes without compensating female athletes. This Article provides a detailed analysis of
whether the current Title IX regulations require equal payments to male and female athletes. It concludes that
they do not. Of course, the controlling Title IX regulations were drafted at a time when paying college athletes
was not even contemplated, and therefore this result does not comport with the purpose or spirit of Title [X.
Consequently, the Article goes on to argue that the regulations should be amended to treat payments to college
athletes the same as scholarships. This would require that male and female athletes receive proportionately equal
payments for their athletic services. Making this change to ensure equitable treatment of all athletes will advance
the purposes of Title IX and will help to combat the “marketplace bias” that hampers the economic growth of
women'’s sports.
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Return to 106.37

§ 106.37 Financial assistance.

(a) General. Except as provided in paragraphs (b) and (c) of this section, in providing financial assistance
to any of its students, a recipient shall not:
(1) On the basis of sex, provide different amount or types of such assistance, limit eligibility for such
assistance which is of any particular type or source, apply different criteria, or otherwise discriminate;

(2) Through solicitation, listing, approval, provision of facilities or other services, assist any foundation,

trust, agency, organization, or person which provides assistance to any of such recipient's students in
a manner which discriminates on the basis of sex; or

(3) Apply any rule or assist in application of any rule concerning eligibility for such assistance which
treats persons of one sex differently from persons of the other sex with regard to marital or parental
status.

Paragraph (c) sets forth the

proportionality requirement for

athletic scholarshipslf paragraph(a)

requires proportionality for all forms

of financialassistancewhy set out a

separate paragraph, specifically
requiring proportionality for athletic

scholarships?

The separate paragraphfor athletic
scholarships indicates different
treatment for scholarships as
comparedto other forms of financial
assistance
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Informal Resolution

1. Anoptiona
(should, w

2. Guidance

Institutional alternative
nen, how, & by whom)

paperwork (how does process

work & consequences of participating Iin
the process)

3. Voluntaryfor both sideghow to assess &
demonstrate)
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Personal Preference for
Process Steps

1. Premediation: Send an introductory
communication where | discuss process, begin
scheduling meetingsnvite process questions

2. Meet with complainant (listen primarily & get a
sense of remedies sought)

3. Meet with respondent (listen primarily & get a
sense of willingness to address harm)

4. Reiterate to both freedom to end the process

. Assess and plot next steps (party objectives &
possible agreement)

ol
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Hypothetical

1. What are some followip questions you may have
for Complainant?

2. Respondent?

3. Are you willing to persuade Respondent to move
off position?

4. If so, how?
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{ THE GANG

Agreement

1.

2.

Explanation/background regarding formal
complaint, allegations, and implicatgadlic(ies)

Notice that this is lieu of a formal finding of a
violation or no violation of policy (emphasizing
voluntariness)

Description of what has been agreed upon

What will occur moving forward including
violations of informal resolution agreement

Future allegations of misconduct against
respondent arising out of same facts as underlying
complaint (reopening result?)
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Pre -Hearing

00w

m

Conflicts?
Concerns?
Parties should fully understand the process!

Framing the material issues. What are the issues which
should be the focus of the hearing? Stipulations?

Framing the logistical challenges. What are the practical
problems the hearing officer will need to navigate through

Doubling down on supportive measures
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Opening the Hearing: Setting the

Tone

1. Disauss standard of 5. Affirm notice
review 6. Discuss purposeof

2. Welcome questions hearing

3. Afford parties /. Expain ground rules*
opportunity to 8. Discussolesof
identify any concerns 9. Participants

4. Breaksasneeded
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Seven Factorsto Consider

Canpare verifiablefactsto withessstatements.
Arethere majorinconsistendesin testimony?
Do neutral witnesses corroborate or contradict?

Arethere doaumentssuch asdiaries,cdendarentries,
journals,notesor letters describingthe incdents?

What have withesses told others?

Doanyof the witnesseshavea motivationto lie,
exaggerateor distort information?

7. |Is tesimony inherentlyimplausible?

W

o o
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