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Terminology
Criminal/Advocacy

Title IX

• Victim

• Complainant: an individual who is
reported to have experienced
prohibited conduct

• Survivor
• Perpetrator

• Respondent: an individual who has
been accused of prohibited conduct
• Party: Complainant or Respondent
• Third Party: an individual who is
not a University student, faculty or
staff member
• Witness: an individual who may
have information relevant to a report
of prohibited conduct

The Challenge of the Context
- Criminal Defense
• Interview witnesses
• Request records
• May not choose to participate in
University process
• Request defer University disciplinary
proceeding

- University Report and Process

- Law Enforcement
•
•
•
•
•
•
•

Interviews and/or possible arrest
Physical evidence
Search warrant
Investigation
Formal arraignment
Pre-hearing and motions
Trial elements with long timeframe

• Departments involved – Campus
- Civil/Regulatory Actions
Safety, Athletics, Student Affairs,
• Civil Discovery, Depositions,
TIX, Housing, Human Resources
Interviews
• Advisors
• OCR, NCAA, Athletic Conference,
• Consider University policy, state law,
DOJ
criminal process, University policy,
HIPAA, FERPA, NCAA, VAWA, Title - Media Inquiries
IX
• University process

The Regulatory Framework

The Hierarchy
Law
• Title IX

Implementing
Regulations
• Title IX
Implementing
Regulations
(2020)

Significant Guidance
Documents
• 2011 Dear
Colleague Letter
(Rescinded)
• 2014 Q&A
(Rescinded)
• 2017 Q&A
• Preamble to Title
IX Implementing
Regulations

Guidance Documents

Resolution Agreements
and Advisory type
Guidance

• 1997 Sexual
Harassment Guidance

• Resolution Agreements

• 2001 Revised Sexual
Harassment Guidance

• OCR webinars

• Dear Colleague Letters
- Bullying
- Hazing
- Title IX Coordinator
- Retaliation

• OCR aids and tools
• OCR blog

Federal Regulatory Framework
1

2

Title IX

3

Clery

Title IX of the Education The Jeanne Clery Act
Amendments of 1972
(1990)
and the new
2020 Title IX
Regulations
• Requires reporting of
crimes, timely
warnings,
• Prohibits sex
education/prevention
discrimination in
programs, and policies
educational
and procedures for
institutions that
sexual assault
receive federal funds

VAWA

The Violence Against
Women Reauthorization
Act of 2013
• Amends Clery to
expand sexual assault
requirements and
include dating
violence, domestic
violence, and stalking;
applies to all students
and employees

The Enforcement Framework
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Title IX

3

Clery

Title IX of the Education T h e Jea n n e Cler y Act
(1990)
Amendments of 1972
and the new
2020 Title IX
• U.S. Department of
Regulations
Education, Federal
Student Aid, Clery
Compliance Division
• U. S. Department of
Education, Office for • $58,328 fine per
violation
Civil Rights (OCR)
• Limitation/suspension
• Removal of federal
Federal Student Aid
funding

VAWA
T h e Vio len ce Aga in st
Wo m en Rea u th o riza tio n
Act o f 2013
• U.S. Department of
Education, Federal
Student Aid, Clery
Compliance Division
• $58,328 fine per
violation

Understanding Title IX

The Law:

“No person in the United States
shall, on the basis of sex, be
excluded from participation in, be
denied the benefits of, or be
subjected to discrimination under
any education program or activity
receiving Federal financial
assistance.”
20 USCA Sec. 1681

Understanding Title IX
•

•
Core
Tenets:

•

When a school knows or reasonably should know
of possible sexual violence, it must take immediate
and appropriate steps to investigate or otherwise
determine what occurred
If an investigation reveals that sexual violence
created a hostile environment, the school must then
take prompt and effective steps reasonably
calculated to
• Eliminate the hostile environment
• Prevent its recurrence
• Address its effects
School must protect the complainant and ensure his
or her safety as necessary, including taking interim
steps before the final outcome of any investigation

Understanding Title IX
• Requires grievance procedures for “prompt and
equitable” resolution of student, employee, and
third-party complaints;
Core
Tenets:

• A school violates Title IX if it “has notice” of a
sexually hostile environment and fails to take
immediate and effective corrective action.
• A school has notice if a responsible employee knew
or, in the exercise of reasonable care, should have
known about the harassment.

Framing Principles of 2020 Regulations
1. A University’s treatment of a CP or RP in response to a formal complaint
of sexual harassment may constitute discrimination on the basis of sex
under Title IX.
2. A University with actual knowledge of sexual harassment in a University
educational program or activity in the U.S., must respond promptly in a
manner that is not deliberately indifferent.
3. A University’s response must treat CP’s and RP’s equitably by offering
supportive measures and follow a grievance process before the imposition
of sanctions against a RP.
4. A University is deliberately indifferent only if its response to sexual
harassment is clearly unreasonable in light of known circumstances.
5. If found that University discriminated against persons on basis of sex in
educational program or activity, University must take remedial action.
*CP = Complainant

RP = Respondent

Understanding Title IX Sexual Harassment
• An Employee conditions the provision of an aid, a benefit, or a service on another Employee’s or a
Student’s participation in unwelcome sexual conduct (i.e., Quid Pro Quo sexual harassment); or
• A Student, Employee, or Third Party (to the extent applicable) engages in unwelcome conduct on the
basis of sex that would be determined by a reasonable person to be so severe, pervasive, and
objectively offensive that it effectively denies another person equal access to the University’s programs
or activities; or
• A Student, Employee, or Third Party engages in Sexual Assault, Domestic Violence, Dating Violence,
or Sexual and/or Gender-based Stalking as defined below; and
• The alleged conduct was perpetrated against a person in the United States; and
• The conduct took place within the University’s programs and activities. Conduct takes place within
the “University’s programs and activities” when that conduct occurs:
• in a location, at an event, or in a circumstance where the University exercises substantial control
over both the respondent and the context in which the conduct occurs; or
• in any building owned or controlled by a student organization recognized by the University.
Events that occur off campus or in locations with no connection to the University are unlikely
to be considered a University program or activity.

Understanding Clery (VAWA)
• Applies to sexual assault, dating violence, domestic
violence and stalking
• Applies to Clery-defined crimes reported to campus
security authorities that occur on Clery geography
• On campus
• On a noncampus building or property
• On public property

• Reporting of crime statistics through
• Daily crime log
• Annual security report

• Duty to warn/timely warnings

Clery on Sexual Offenses
• Duty to warn/timely warnings (not
precluded by FERPA)
• Notifying students of university
accommodations after an alleged sex
offense
• Reporting procedures
• The importance of preserving evidence
• Develop procedures
• Information on law enforcement reporting • Same opportunities for accuser and
options and how the University can assist
accused during a disciplinary hearing
• Notifying students of existing resources and • Notify of outcomes
services
• Develop sanctions
• Educational programs to promote
awareness
• Procedures students should follow if a sex
offense occurs, including:

VAWA Procedural Requirements
• The accuser and the accused have
• The proceeding is completed in a
equal opportunities to have others
reasonably prompt timeframe;
present, including an advisor of their
choice;
• The accuser and accused are given
timely notice of meetings at
• Officials are appropriately trained
which one or the other or both
and do not have a conflict of interest
may be present; and
or bias for or against the accuser or
the accused;
• The accuser, the accused, and
appropriate officials are given
• The accuser and the accused receive
timely and equal access to
simultaneous notification, in writing,
information that will be used during
of the result of the proceeding and any
informal and formal disciplinary
available appeal procedures;
meetings and hearings.

University vs. Criminal Process –
Two Independent Processes
“Policies shall address procedures victims should follow if a
sex offense, domestic violence, dating violence, sexual
assault, or stalking has occurred, including information in
writing about:
• Options regarding law enforcement and campus authorities,
including notification of the victim's options:
• Notify proper law enforcement authorities, including oncampus and local police;
• Be assisted by campus authorities in notifying law
enforcement authorities if the victim so chooses; and
• Decline to notify the authorities”
Reauthorization of the Violence Against Women Act of 2013

Texas State Updates
- HB 1735: Policy components, formalized process, prevention
programming, training requirements, MOU’s with agencies,
confidentiality, civil penalties for non-compliance
- SB 212: Mandatory Reporting Obligations for Employees, reporting
statistics to Chief Officer and Governing Body, confidentiality,
criminal sanctions for failure to report to TIX officer
- HB 449: Transcript notation - the student is ineligible to reenroll in
the institution for a reason other than an academic or financial
reason.”

SB 212: Mandatory Reporting for
University Employees
• Mandatory Reporting obligations for all employees – student and
employee matters (SH, SA, DV, Stalking) to TIXC
• if not done, criminal offense for failure to report or false report
• Class B misdemeanor (maximum of 180 days in jail and/or fine $2,000) – If fails to report or
known false reporting
• Class A misdemeanor (one year in jail and/or fine $4,000) – if intended to conceal incident
• Institution must terminate if “determines in accordance with institution’s disciplinary
procedure to have” not made required report.

• Must report “all information concerning the incident known to reporting person”
• Exceptions: Confidential employees, when incident occurs to employee (self),
disclosure at public awareness event

• Civil litigation immunities – “in good faith” report unless was alleged
perpetrator

Trauma
Trauma Informed Response Video

The Dynamics of Trauma
• Nature of sexual and interpersonal violence
• Delay in reporting
• Barriers to reporting and proceeding with formal action
• Reluctance to report to law enforcement

• Schools should be mindful that traumatic events such as sexual violence
can result in delayed decision-making by a student who has experienced
sexual violence.
• Hence, a student who initially requests confidentiality might later
request that a full investigation be conducted.

ETBU Title IX and
Sexual and Interpersonal Misconduct
Team:
Title IX Coordinator –

Tara Bachtel
903.923.2119
tbachtel@etbu.edu

The Confidentiality Conundrum
• Balancing competing considerations
• Agency and autonomy of an adult
complainant/victim/survivor
• Fundamental fairness/due process of the respondent
• Broader responsibility to campus safety

• Addressing the needs of a student reporting sexual
violence while determining an appropriate
institutional response requires expertise and attention

Navigating the Confidentiality Conundrum
Complainant
Requests
Confidentiality

Complainant
requests
confidentiality
or asks that the
complaint/
investigation
not be pursued

Evaluation

School should
take all
reasonable
steps to
investigate
and respond to
the complaint
consistent with
the request

University
Informs
Complainant

Ability to
respond may be
limited,
including
pursuing
disciplinary
action against the
respondent
School will take
steps to prevent
retaliation and
take strong
responsive action
if it occurs

Evaluation

Evaluate a
request for
anonymity in
the context of
institution’s
responsibility
to provide a
safe and nondiscriminatory
environment
for all students

Inform and
Pursue
Next Steps

Inform the
complainant
of health and
safety
considerations
Pursue steps
to limit the
effects of the
alleged
harassment and
prevent its
recurrence

Balance Confidentiality With Community Safety
When weighing a student’s request for confidentiality that could preclude
a meaningful investigation or potential discipline of the respondent, a
school should consider a range of factors:
•
•
•
•
•
•
•

Seriousness
Weapon
Threats to repeat
Complainant’s age
Other harassment complaints
One or more prior sexual assaults committed by respondent
Pattern of perpetration (e.g., via illicit use of drugs or alcohol, at a given
location, or by a particular group)
• History of arrests or records indicating a history of violence
• Multiple respondents
• Whether the school possesses other means to obtain relevant evidence (e.g.,
security cameras or personnel, physical evidence)
Note: The alleged harasser’s rights to receive information about the allegations if the information is maintained by the
school as an “education record” under FERPA” is another consideration that the school must balance.

Informal or Adaptable Resolution
Steps a school can take to limit the effects of the alleged sexual
violence and prevent its recurrence without initiating formal action
against the respondent:

• Providing increased monitoring, supervision, or security at
locations or activities where the misconduct occurred
• Providing training and education materials for students and
employees
• Changing and publicizing the school’s policies on sexual violence
• Conducting climate surveys regarding sexual violence
• Putting a respondent on notice of allegations of harassing behavior
*Voluntary and remedies-based resolution option. All parties and TIXC must agree
to adaptable resolution for this option to be used.

Conduct Covered Under ETBU’s
Sexual and Interpersonal Misconduct Policy
• Title IX Sexual Harassment
(Verbal, Physical, Electronic)
• Title IX Quid Pro Quo Sexual
Harassment
• Title IX Severe, Pervasive and
Objectively Offensive Sexual
Harassment
• Title IX Sexual Assault
• Title IX Domestic Violence
• Title IX Dating Violence
• Title IX Stalking

• Non-Title IX Misconduct
• Non-Title IX Sexual Assault
• Non-Consensual Sexual Contact
• Sexual and Gender-Based
Harassment
• Sexual Exploitation
• Domestic Violence
• Dating Violence
• Stalking
• Retaliation
• Complicity

TIX Sexual Harassment
Title IX Quid Pro Quo Sexual Harassment: is conduct on the basis of sex by which
an employee of the University conditions the provision of an aid, benefit, or service
of the University on a student’s or employee’s participation in unwelcome sexual
conduct.
Title IX Severe, Pervasive and Objectively Offensive Sexual Harassment: is
conduct on the basis of sex that constitutes unwelcome conduct determined by a
reasonable person to be so severe, pervasive and objectively offensive that it
effectively denies a student or employee equal access to the University’s education
program or activity.

TIX Sexual Harassment (Continued)
Title IX Sexual Assault: Includes rape, fondling without consent, incest or statutory
rape, defined as follows:
• Rape is the penetration, no matter how slight, of the vagina or anus with any
body part or object, or oral genital contact of another person without consent
(as defined below).
• Fondling is the touching of the private body parts of another person for the
purpose of sexual gratification, without consent.
• Incest is sexual intercourse between persons who are related to each other
within the degrees wherein marriage is prohibited by law.
• Statutory rape is sexual intercourse with a person who is under the statutory
age of consent. Under Texas law, individuals younger than 17 years of age are
legally incapable of giving consent to sexual penetration or contact by an adult
(someone 18 years of age or older) who is three or more years older than the
individual.

Consent
Consent is the voluntary,
informed, and freely given
agreement, through words
and/or actions, to participate
in mutually agreed-upon
sexual acts. Consensual
activity happens when each
partner willingly and
affirmatively chooses to
participate.

Consent
• https://www.youtube.com/watch?v=fGoWLWS4-kU

Incapacitation
• Incapacitation is the inability,
temporarily or permanently, to
give consent because the
individual is mentally and/or
physically helpless, either
voluntarily or involuntarily, or
the individual is unconscious,
asleep, or otherwise unaware
that the sexual activity is
occurring.

• An individual is incapacitated
if they demonstrate that they
are unaware at the time of the
incident of where they are,
how they got there, or why or
how they became engaged in
an act.
• A state beyond drunkenness,
intoxication, or being under
the influence.

TIX Sexual Harassment (Cont.)
Title IX Domestic Violence: Conduct that constitutes a felony or
misdemeanor crime of violence committed:
• By a current or former spouse or intimate partner of the complainant;
• By a person with whom the complainant shares a child in common;
• By a person who is cohabitating with, or has cohabitated with, the complainant
as a spouse or intimate partner;
• By a person similarly situated to a spouse of the complainant under the
domestic or family violence laws of the jurisdiction in which the crime of
violence occurred; or
• By any other person against an adult or youth complainant who is protected
from that person’s acts under the domestic or family violence laws of the
jurisdiction in which the crime of violence occurred.

TIX Sexual Harassment (Cont.)
Title IX Dating Violence: conduct that constitutes violence committed by a person
who is or has been in a social relationship of a romantic or intimate nature with the
complainant. The existence of such a relationship shall be determined based on the
parties’ statements and with consideration of the length of the relationship, the type
of relationship, and the frequency of interaction between the persons involved in the
relationship. For the purposes of this definition, dating violence includes, but is not
limited to, sexual or physical abuse or the threat of such abuse. Dating violence does
not include acts covered under the definition of domestic violence.
Title IX Stalking: Conduct on the basis of sex that constitutes a course of conduct
directed at a specific person that would cause a reasonable person to fear for the
person’s safety or the safety of others or suffer substantial emotional distress.

Non-Title IX Misconduct covered under
Sexual and Interpersonal Misconduct Policy
*Not Title IX either due to the nature of the conduct or because it did not reportedly
occur within a program or activity of the University in the United States.
- Non-Title IX Sexual Assault: Same behavior as Title IX, but not in
program/activity of University in the U.S.
- Non-Title IX Non-Consensual Sexual Contact: Any intentional touching of a
person’s breast(s), buttock(s), groin, genitals, or other intimate parts without
consent. May be over or under clothing. May be RP touching CP, RP making CP
touch RP/other person, or RP making CP touch own body.

Non-Title IX Misconduct covered under Sexual
and Interpersonal Misconduct Policy (cont.)
Non-Title IX Sexual Harassment: Unwelcome sexual advance, request for sexual
favors, and/or other unwelcome, verbal, or physical conduct of a sexual nature when
one of the three conditions outlined below is present.
Non-Title IX Gender-Based Harassment: Based on gender, sexual orientation,
gender identity, or gender expression, which include acts of aggression, intimidation,
or hostility, whether verbal or non-verbal, graphic, physical, or otherwise, even if the
acts do not involve contact of a sexual nature, when one of the three conditions
outlined below is present.
• Submission to, or rejection of, such conduct is made implicitly or explicitly a term or condition
of a person’s instruction, academic standing, employment, or participation in any University
program, activity, or benefit (not TIX Quid Pro Quo).
• Submission to, or rejection of, such conduct by an individual is used as a basis for evaluation in
making academic or personnel decisions, in circumstances (not TIX Quid Pro Quo).
• Such conduct creates a hostile environment.

Non-Title IX Misconduct covered under Sexual
and Interpersonal Misconduct Policy (cont.)
Non-Title IX Sexual Exploitation: Any act where one person violates the sexual
privacy of another or takes unjust or abusive sexual advantage of another, but that
does not fall within the definition of Title IX Sexual Harssment.

• Examples that may be prohibited conduct:
• Filming an intimate encounter without the other person’s knowledge and
showing it to others.
• Posting the nude pictures that your girlfriend or boyfriend sent only you, that
they asked to keep private, to Snapchat or Instagram.
• Surreptitiously observing another individual’s nudity or sexual activity or
allowing another to observe consensual sexual activity without the knowledge
and consent of all parties involved.

Non-Title IX Misconduct covered under Sexual
and Interpersonal Misconduct Policy (cont.)
Non-Title IX Domestic Violence
Non-Title IX Dating Violence
Non-Title IX Stalking
Complicity: Any act that knowingly aids, facilitates, promotes, or encourages the
commission of Prohibited Conduct by another person.
Retaliation: intimidating, threatening, coercing, or discriminating against any
individual for the purpose of interfering with any right or privilege secured by Title
IX or its implementing regulations or this policy, or because the individual has made
a report or complaint, testified, assisted, or participated or refused to participate in
any manner in an investigation, proceeding, or hearing regarding Prohibited
Conduct.

Process
Report

Outreach

Intake

Investigation

Hearing/
Sanctioning

Appeal

Assess which
process

• Presumption of innocence for Respondent throughout the grievance process. A Respondent is provided a
thorough, transparent, and equitable process under ETBU’s Sexual and Interpersonal Misconduct Policy.
No punishment if there is not a determination of responsibility.
• Preponderance of the evidence standard utilized (“more likely than not”).
• Parties may have an “advisor of choice” present at meetings throughout process if desired.
• Written notices and access to review evidence/reports.

TIXC Determines Jurisdiction
• As long as one of the parties is an ETBU student, faculty, or staff, the Title IX
Coordinator can provide reasonable assistance and possible opportunity of
process.
• Jurisdiction to investigate.
Example: Complainant is an ETBU student; Respondent is not – no jurisdiction
• Complainant is offered support when affiliated with the University regardless of
whether formal process occurs.
• Protections potentially apply to: faculty, staff, students, visitors.
• Assess location of incident and whether tied to ETBU program/activity (Title IX
vs. Non-Title IX prohibited conduct) to determine appropriate process options.

Potential Amnesty
Sexual
Assault

Alcohol &
Drugs

Reporting and Confidentiality
• All “responsible employees” must report to Title IX Coordinator
suspected: sexual or gender-based harassment, sexual assault, sexual
exploitation, stalking, intimate partner violence (dating and domestic),
or retaliation regardless of where or when the alleged misconduct
occurred.

- Includes Student workers who are responsible employees such as Resident
Assistants and Graduate Assistant Coaches

• Confidential Resources

- Any employee who is a licensed medical, clinical, or mental-health
professional when acting in that professional role in the provision of services to
a patient.
- Dean of Spiritual Life

Your Role with a Title IX Report
What:
When:
How:

Name of Complainant; any additional information shared
including location
Immediately after speaking with Complainant or hearing of
prohibited conduct
Call or email the Title IX Coordinator…if you are an RA,
also notify your hall director who can assist you.

Remember: Do not investigate. Maintain privacy as much as possible.
Avoid sharing information with others. Share that you must
share the information with someone who is trained to
handle these issues.

Interim Measures and/or
Supportive Measures
•

Interim measures provided in writing

•

Options for, available assistance in, and how to request changes to:
• Academic
• Living
• Extracurricular
• Transportation
• Working
• Protective Measures

•

If requested by the Complainant and if reasonably available

•

Regardless of whether the Complainant chooses to file a formal report with the University or law
enforcement.

*Supportive measures and assistance beyond interim measures may be provided to both parties.
These are non-punitive and non-disciplinary individualized services. These are meant to preserve
each party’s access to education pending the outcome of an investigation.
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Scenarios

A student approaches you and shares the following:
I have seen Jodie outside of my classroom every day for the last month.
Jodie has also appeared outside my residence hall and approaches me
constantly. Jodie has asked me to come over to her residence hall on
numerous occasions. Jodie has left presents on my car window on three
different occasions. Yesterday, I started receiving calls from a blocked
number. It’s been more than 25 calls in the last 24 hours. I’m getting
really nervous and can’t focus on my schoolwork.

A resident approaches you and tells you that her/his roommate has
bruises on her/his arms and swelling around one of her/his eyes. The
resident knows the roommate went out on a date two nights before and
the resident did not notice the bruises or marks before the date.

You oversee a group of students huddled together looking at something
on a cell phone. They are laughing and going “no way! Is that person
passed out?! What did you do to that person?” You also hear comments
about the images containing nudity.

Use of Slides
• This PowerPoint presentation is not intended to be used as a standalone teaching tool.
• These materials are meant to provide a framework for informed
discussion, not to provide legal advice regarding specific institutions or
contexts.
• All rights are reserved to Tucker Consulting Group.
• Contribution from Husch Blackwell and Cozen O’Connor.

